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In the Court of Appeals of the Bistricl of Columbia. 


No. 2643. 

Clinton C. Smithson, Plaintiff in Error, 

vs. 

District of Columbia. 


1 In the Court of Appeals of the District of Columbia. 

No. 419,021. 

Clinton C. Smithson, Plaintiff in Error, 

vs. 

District of Columbia, Defendant in Error. 

In the Police Court of to District of Columbia. 

No. 419,021. 

« 

District of Columbia 
vs. 

Clinton C. Smithson. 

Information for Violation of Building Regulationa 

Be it remembered that in the Police Court of the District of Co¬ 
lumbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above entitled cause, to wit: 

In the Police Court of the District of Columbia. 

i 

No. 419,021. 

District of Columbia 
vs. 

Clinton C. Smithson. 

BUI of BJxceptions, 

Be it remembered that in the Police Court of the District of CSo-. 
lumbia the following proceedings took place in the above entitled 

1—2643a 
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CLINTON C. SMITHSON VS. DISTMCT OF COLUMBIA. 

cause at the times hereinafter mentioned, to wit. An informati^ 
was filed in said Court on the 19th day of September, A. D. 
2 1913 in the following words and figures, to wit: 

In the Police Court of the District of Columbia. 


Police Court, No. 419,021. 

District of Columbia 
vs. 

Clinton C. Smithson. 


District op Columbia, ss : 

Edward H. Thomas, Esq., Corporation Counsel, wmes here into 
court and causes the court to be informed and complains that Clinton 
C Smithson, late of the District of Columbia, aforesaid, on or about 
the second day of July, 1913, in the District of Columbia aforeswd, 
in the City of Washingtonj and within the fire limits of said Distnct, 
on lot 60 in square 496, within said District, did then and mere 
erect a certain frame shed without obtaining a permit therefore from 
the Inspector of Buildings, the said shed being a structure ^ectmg 
the safety of life and limb and neighboring property and subj^ting 
them to undue risks through dangers of fire and explosion, said shed 
not being on land directly in charge of officials of the Unit^ States 
in their official capacity, contrary to and m violation of section 
eighteen of the building regulations of the Distnct of Columbia. 

Second Count 

Edward H. Thomas, Esq., Corporation Counsel, comes here into 
court and complains and causes the court to be informed that one 
Clinton C. Smithson, late of the District of Columbia, aforesaid, on 
or about the second day of July, 1913, did erect in the District of 
Columbia, aforesaid, in the City of Washington, within the fire limite 
of said District, a frame shed on lot 60 in square 496, the aforesaid 
shed being of the dimensions of fifteen by twenty-two feet and 
3 occupying ground area of three hundred and thirty square 
feet, contrary to and in violation of section 140 of the build¬ 
ing regulations of the District of Columbia. mTT/Mijr a a 

Corporoiiou Counsel for the District of Columbiu. 


Personally app)eared A. M. Proctor this 16th day of September, 
A. D. 1913, who on oath, deposes and says: That the facts set forth 
in the aforegoing information are true, and those stated on infor¬ 
mation received he believes to be true. 

[police court seal.] BERNABD P. LOCRAFT, 

Deputy Clerk Police Court, Distnct of Columbia, 


Whereupon the defendant was arraigned and being ordered to 
plead, he, through his counsel, George C. Gertman, filed the follow¬ 
ing motion to quash said information, to wit: 






CLINTON C. SMITHSON VS. DISTRICT OP COLUMBIA. " 

(Filed September 20, 1913.) 

t 

In the Police Court of the District of Columbia. 

Police Court, No. 419,021. 

f 

District of Columbia 
vs. 

Clinton C. Smithson. 

Now comes the defendant, Clinton C. Smithson, and appearii^ 
specially by his attorney, George C. Gertman, mov^ 

4 to quash the Information, and each Count thereof, e^mibited 
agmnst him in the above entitled cause, on the followmg 

grounds. 

As to the first Coimt. ; j • 

1. Because the section of the Building regulations mentioned m 
this Count of the Information, if applicable in this case, amounts to 
an unreasonable restraint on this deiendant s vested property ngnts 
without compensation to him. 

2. Because the section of the Building Regulations mentioned m 
this Count of the Information, if applicable in this case, is un^ 
sonable and void as it takes this defendant’s property without due 

proce^ecauge alleged regulation mentioned in this Count of the 
Information claimed to have been violated by the defendant is not a 
Building Regulation and is not within the ^pe of the authonty 
conferred upon the Commissioners of the District of Columbia by the 
Act of Congress of June 14,1878. ^ ^ 

4. Because the Section of the Building Reflations menUoned m 
this Count of the Information delegates to the In^^r of Build¬ 
ings discretionary powers in violation of the Act of Congress afore- 

5. Because the Act of Congress approved June 14, 1878, authori*- 

ing the Commissioners of the District of Columbia to make f d em 
force Building Regulations for said District did not vest in ^d 
Commissioners power to make violations of such regulations, misd^ 
meanors or penal offenses punishable by fine or impri»nmei^ or to 
fix and impose penalties for* the violation of the Building Rela¬ 
tions; that without such express authority by Congress impli^ au¬ 
thority to do so cannot be assumed by the Commissioners of the Dis¬ 
trict of Columbia. ... 

6. Because the Section of the Bmlding Regulations men- 

6 tinned in this Count of the Information is discnmif to^ m 
that it permits the erection and construction of such buildinp 
as is complained of in this Count of the Information on land (hrectly 
in charge of officials of the United States in their official cap^ity and 
jirohibits such erection and construction by individuals on their own 

7. Because it states no facts in violation of the Section of the 
Building Regidations therein mentioned. 
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CLINTON C. 8MITHSON VS. DISTRICT OF COLUMBIA. 


As to the second count. - i 

1. Because it states no facts in violation of the becxion oi tne 

Building Regulations therein mentioned. . j • 

2. Because the section of the “Building Regulations mentioned in 
this Count of the Information does not prohibit the erection of such 
shed as is described in the second Count of the Information. 

3. Because the Act of Congress approved June 14, 1878, authonzr 
ing the Commissioners of the District of Columbia to make and en¬ 
force Building Regulations for said District did not vest in sma 
Commissioners pKiwer to make violations of such regulations, misd^ 
meanors or penal offenses punishable by fine or imprisonment or to 
fix and impose penalties for the violation of the Building Regulations 
made by them; that without such express authority by Confess im¬ 
plied authority to do so cannot be assumed by the Commissioners of 

the District of Columbia. , j x ^ j 

4 Because the Section of the Building Regulations refe^ed to ^d 
mentioned in this Count of the Information, if appli^ble in this 
case, amounts to an unreasonable restraint on this defendant s yes^ 
property rights without compensation to him, and it takes this de- 

fendant’s property without due geRTMAN, 

Defendants Attorney. 


6 Whereupon the Court after hearing argument on said mo¬ 

tion to quash overruled said motion tp which the counsel for 
the defendant duly excepted and said exception was duly nohced by 
the Court upon its minutes, and the defendant then and there 
open court gave notice of his intention to apply to one of the Justices 
Tthe Court of Appeals of said District for a Writ of Error to review 

^The Court thereupon ordered the defendant to plead to the infor¬ 
mation filed and the defendant through;his counsel specially appear¬ 
ing filed the following demurrer to said Information, to wit. 


(Filed October 25,1913.) 

In the Police Court of the District of Columbia. 

No. 419,021. 

District of Columbia 
vs. 

Clinton C. Smithson. 


Demurrer, 

The defendant appearing specially says that each count of the In¬ 
formation is bad in substance. G GERTMAN, 

Att(yrney for Defendant. 




CLINTON C. SMITHSON VS. DISTRICT OF COLUMBIA; O 

Note. —Among tlie matters of law to be argued on this Demurrer 
are these: 

As to the first count. . . ^ ^ , u- u 

1. Because the Police Court of the District of Columbia tos no 

jurisdiction of the subject matter complained of in^much as the Act 
of Congress of June 14, 1878, authorizing the Commisaoners 
7 of said District to make and enforce Building R^laUops 
did not affix thereto any penalty for the violaUon of regular 
tions to be thereafter promulgate by said Commissioners pursuant 

to said Act of Congress. . . - ^ i u 

2. Because the Police Court of the Distnct of Columbia has no 
jurisdiction of the subject matter complained of inasnauch as the 
Commissioners of the District of Columbia under “thonty com 
ferred upon them by said Act of Congress of June 14, 1878, do n^ 
possess pwer to make violations of their Building ^gulations m^^ 
Ji^rs punishable by fine or by 

ment of fine, and that therefore Section 182 of said Building Regu a 
tions is ultra vires. 

1 * Be^^°it States no facts in -Wolation of Section 140 of the 
^'2!*^For ffi^e^^e reason assigned in No. 1 to the first Count of the 
Information^ same reason assigned in No. 2 to the first Count of the 

Informatiom ^p^ring t^at the alleged shed_ interferes or en^^hw 

upon space set apart for light and ventilation, the 

tCar^ of the shS is an unreasonable restraint upon the defendant 

joinder in demurrer. 

(Piled October 26,1913.) 

In the Police Court of the District of Columbia. 

g No. 419,021. 

District of Columbia 
vs, 

Clinton C. Smithson. 

Joinder in DeTnv/rrer . 

Now comes counsel for the District of Columbia and joins issue on 
the Demurrer filed herein by the defendant. 

Asf^t Corporation Coungel. 

Whereupon the Court after hearing argument on 
ov^led ffie said defendant’s demurrer to which counsel for the do- 





6 CUNTON C. SMITHSON VS. DISTRICT OP COLUMBIA. 

fendant duly excepted alTd^the”^in^open 

Court in its minuto and toone of the Justices of 

oS oUtriM to, . Writ E™. » »!.» 

^he Court Ihertupon orf*"^ through his 

SS SK^Su^isI pi« to Sidd Inioriurtion, to ~ti 

(Filed Jan. 6, 1914.) 

In the Police Court of the District of Columhia. 

No. 419,021. 

District of Columbia 
vs. 

Clinton C. Smithson. 

Specif^ P^6a. 

Now comes ‘h® «t.ove-n^ def^tot^and ^he® £ 

9 l"?er —oTfilfd and intei^ 

® tion and each «,unt £d X 

herein, and appearing not constitute any offense 

rfaw?£nSl &s Court hy fine or imprisonment for the reoo 

sons hereinafter stated. 

; t tSthmeS aTd^SrT th: 

^urtlhttShave juri^iction^^ Columhia has no 

SmSonlrsI 

Act of Congress of June ’, Regulations did not affix 

said District to “if.JXio£of ^iSions to be thereafter 

«- P"-”* “ 

_ . 0 n ViOQ Tin 


“rwu* ihu tu^s i “sSh»s 

jurisdiction of If Columbia under the authority con- 

bommissionem of the Distort of „e 14, 1878, did not 

ferred upon them V ^^ijJinna of thir Building Regulations misde- 

pessess power to make vio imprisonment in default of pay- 

SS”C ^ 

tdons is ultra vires. 

As to first Count: _^ mentioned in this Count of the 

1. Because the violated by the defendant is not 

information claimed to have been violated Dy tne 




dJHTOS C. SMITHSON VS. DISTMCT OF COLUMBIA. “ 

Building Eogulation and is not within the A 

TOnferr^ upon the District ComnusMoners by the Act of U)n 

*e Sn mentioned in this Count drfegat^ 
to the InLS^^Bvdl&s discwtionary powem m violation of 
the Act of ingress aforesaid and without authonty. 

f CS.Ii'T™ ..a «.« » » «” » ■>' 

tion No. 140 of the Builtog ^1^0^ interferes or encroaches 

2. It not ^J„KiTenSn“ therefore the Section 

upon space set apart for lignt , . unreasonable restraint 

Na 140 limiting the ^" Jy^ig^ “and iXrefore void, 

upon the defendant s vested p p« q GERTMAN, 

Defendant’* Attorney. 

t 

(Filed Jan. 6,1914. F. A. Sebring, Oerk.) 

In the Police Court of the District of Columbia. 

No. 419,021. 

District of Columbia 
vs. 

Clinton C. Smithson. 

Dem'wrrer to Special Plea, 

not sufficient in law and is bad ^ yAENELL, 

Asgudant Corporation Cownsel. 

11 Whereupon after argument by counsel the Court sustained 

d““ to i«Sii» » wpiy!«’»“ o' ““ 

a: aSto. »»r^ “ “ 

the defendant ^d on to th'. defendant, 

Whereupon, over the objection being duly 

the Court hea^ the ^ of the Office of the In- 

^torS^ffildi^J. for said District and that he had personal knowl- 
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CLINTON C. SMITHSON VS. DISTRICT OF COLUMBIA. 


edge of the alleged violations complained of in the Information to 
which he testified, and this having been all the evidence in the ca^ 
the Court adjudged the defendant guilty of the offenses charged in 
the Information and gave jud^ent against him by imposing a fine 
of five dollars and ordered that in default of the payment of said fine 
that he stand committed to the Washington Asylum and Jail for the 


term of fifteen days. , , . , , . j j 

To all of which the defendant duly objected and excepted and 
through his counsel gave due notice, in open court, of his intention 
to apply to the Court of Appeals of the District of Columbia for a 
Writ of Error h^sed upon the exceptions taken during the proceed¬ 
ings as shown above, and prayed the Court to sign and seal this Bill 
of Exceptions which prayer the Court granted and the Court accord- 
in^y signed and sealed this Bill of Exceptions this 7th day of 
12 January 1914, nunc pro tunc, and orders the defendant to 
furnish a bond in the sum of One hundred Dollars for his 
appearance in the Court of Appeals to prosecute this Writ of Error, 
or in default to abide the judgment of this Court, and in default of 

said bond to stand committed. 

ALEXANDER R. MULLOWNY, 

Judge of the Police Ccmrt of the District of Columbia, 


13 In the Police Court of the District of Columbia. 

No. 419,021. 

District of Columbia 
vs. 

Clinton C. Smithson. 

Assignment of Errors, 

The Judge of the Police Court erred in matters of law ^ 

1st. In overruling the Motion to quash interposed by the defend¬ 
ant to the Information and each Count thereof. 

2nd. In overruling defendant’s Demurrer to the Information and 

each Count thereof; . , , ^ ^ • .u a 

8rd. In overruling defendant’s Special plea and sustaining the de¬ 
murrer thereto filed by the District of Columbia; 

4th. By assuming jurisdiction of the case over the objection oi the 

defendant; . , , . u • 

5th. By the imposition of the judgment and sentence shown m 

the Bill of Exceptions. 

6th. By holding and ruling that the Act of Congress of June 14, 
1878 authorizing the Commissioners of the District of Columbia to 
make and enforce Building Regulations was a Criminal statute and 
that it conferred upon the Commissioners the right to fix and 
penalties and to prosecute violations of such regulations in the Ponce 
Court of the District of Columbia in the name of the District of Co- 


CLINTON C. SMITHSON VS. DISTRICT OF COLUMBIA. V 

lumbia and to subject violators to such of the penalty prescribed by 
Section 182 of the Building Regulations ^ the Court deems pro^r. 

7th. By holding and ruling that Section No. 182 of the Build¬ 
ing Regulations is a Building Regulation. 

^ ^ GEORGE C. GERTMAN, 

Attorney for Defendant, 


^4 {Copy of Docket Entries.) 

/ • 

No. 419,021. 

In the Police Court of the District of Columbia. 

District of Columbia 
vs. 

■ Clinton C. Smithson. 

Information for Violation of Building RegulatiomC 

September 19, 1913.—Continued to September 20, 1913. j 
September 20, 1913.—Motion to quash filed, argu^ and sojy 

mitted. ’ , , 

September 23, 1913.—Motion to quash overruled. 

Exceptions taken to the rulings of the Court on matters of law and 
notice given by the defendant in open court of his intention to apply 
to a Justice of Court of Appeals of the District of Columbia for a wnt 

October 25, 1913.—Demurrer filed by the defendant^. 

October 26, 1913.—Joinder in demurrer filed by the Corporation 

^November 6, 1913.—Defendant’s demurrer argued and overruled. 

Exceptions taken to the rulings of the Court on matters of la^ 
and notice given by the defendant in open court of his’intention to 
apply to a Justice of the Court of Appeals of the District of Columbia 

for a writ of error. , , « . , i /si j rkA 

January 6, 1914.—^Defendant arraigned. Special plea filed. De¬ 
murrer to Special Plea filed by Corporation.Counsel Demurrer to 

special plea argued and sustained. . # i j 

Exceptions taken to the rulings of the Court on matters of law and 
notice given by the defendant in op^n court of . his int^tion to apply 
to a Justice of the Court of Appeds of the District of -Columbia for 

a writ of error. « - a n j 

Judgment: Guilty. Sentence: To pay a fine of five dollare, an^ 

in default, to be committed to the .Washington — and Jail, for the 

term of fifteen daya , , j n * 

Recognizance in the sum of one hundred dollars 

on writ of error to the Court of. Appeals of the Diste^ 

15 _upon the condition, that in the event of. the denial of the 

application for a writ of errpr the defendant will, within nve 
davs next after the expiration of ten days, appear in.the Police Court 

2—2643a 
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10 CLINTON C. SMITHSON VS. DISTRICT OF COLUMBIA. 

and abide by and perform its judgment and that in the event of the 
granting of said writ of error the defendant will appear in the Court 
of Appeals of the District of Columbia and abide by and perform its 
judgment in the premises. IVancis M. Smithson, Surety. 

January 7, 1914.—Assignment of errors filed. 

Bill of exceptions presented, settled, signed, sealed and filed. 
January 8, 1914.—Writ of error received from the Court of Ap¬ 
peals of the District of Columbia. 

16 In the Police Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, N. C. Harper, Deputy Clerk of the Police Court of the District 
of Columbia, do herebv c’ertifv that the foregoing pages, numbered 
from 1 to 15 inclusive, to he tnie copies of originals in cause No. 
419,021 wherein the District of Columbia is plaintiff and Clinton 
C. Smithson defendant as the same remain upon the files and records 

of said Court. , ze xi, 

. In testimony whereof T hereunto suhfscnbe my name and attix tne 

seal of said Court, — the Citv of Washington, in said District, this 
12th day of January, A. D. 1914. 

[Seal Police Court of the District of Columbia.] 

N. C. HARPER, 

Deputy Clerk Police Court, Dist. of Columbia, 

17 [Endorsed:] No. 419.021. District of Columbia vs. Clin¬ 
ton C. Smithson. Certified Copy of Record. 

18 United States of America, ss: 

The President of the United States to the Honorable A. R. Mullowny, 

■ Judge of the Police Court of the District of Columbia, Greeting: 

Because in the record and proceedings, as also in the rendition of 
the judgment of a plea which is in the said Police Court, before you, 
between District of Columbia, Plaintiff, and Clinton C. Smithson, 
Defendant, Information No. 419,021 a manifest error hath hap¬ 
pened, to the great damage of the said Defendant as by his complaint 
appears. We being willing that error, if any hath been, should be 
duly corrected, and full and speedy justice done to the parties 
aforesaid in this behalf, do command you, if judgment be therein 
given, that then, under your seal, distinctly and openly, you send 
the record and proceedings aforesaid, with all things concerning the 
same, to the Court of Appeals of the District of Columbia, together 
with this writ, so that you have the same in the said Court of Ap¬ 
peals, at Washington, within 15 days from the date hereof, that the 
record and proceedings aforesaid being inspected, the said Court of 
Appeals may cause further to be done therein to correct that error, 
what of right and according to the laws and customs of the United 
States should be done. 
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CLINTON C. SMITHSON VS. DISTRICT OF COLUMBIA. 

Witness the Honorable Seth Shepard, Chief Justice of the sa^ 
Court of Appeals, the 8th day of January, in the year of our Lord 
one thousand nine hundred and fourteen. 

[Seal Court of Appeals, District of Columbia, 1893.] 

HENRY W. HODGES, 

Clerk of the Court of Appeals of the 

District of Columbia, 

Allowed by 

SETH SHEPARD, i 

Chief Justice of the Court of Appeals 

of the District of Colum bio, 

• Endorsed on cover: District of Columbia Police C^urt. No. 2^3. 
Clinton C. Smithson, plaintiff in error,^ vs. District of ^lumbia. 
Court of Appeals, District of Columbia. Filed Jan. 12, 

Henry W. Hodges, clerk. 
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3ln tlfp Olourt nf Apprala 

OF THE DISTRICT OF COLUMBIA, 

January Term, 1914. 


No. 2643. 

No. 12, Special Calendar. 


CLINTON C. SMITHSON, PLAINTIFF IN ERROR, 

VS. 

DISTRICT OF COLUMBIA. 


BRIEF OF PLAINTIFF IN ERROR. 


Statement of the Case. 

The principal question presented here is whether the 
act of Congress, approved June 14, 1878 (20 Stat., 131, 
sec. 194) providing— 

“That the Commissioners of the District of 
Columbia be, and they hereby are, authorized 
and directed to make and enforce such rules and 
regulations relative to the sale of coal in the Dis¬ 
trict of Columbia shft 

purchasers of coal; also, such building regulations 
for said District as they may deem advisable. 

That such rules and regulations made as a^ve 
provided shall have the same force and effect 
within the District of Columbia as if enacted by 
Congress,” t 

is a civil and criminal law; whether the Commissioners 
of the District of Columbia under said act have power, 
in the name of the District of Columbia, to prosecute 









those who disobey the regulations made by them there¬ 
under and to subject violators thereof, upon conviction 
in the Police Court, to the punishment provided by sec¬ 
tion 182 of said Building Regulations and whether the 
Police Court has jurisdiction in the premises. 

Other questions of less importance are also involved 
and are set forth in detail in the pleadings of the plaintiff 
in error (Rec., pp. 3, 4, 5, 6). 

The plaintiff in error was charged in two counts of an 
information in the Police Court with the violations of 
two sections of the Building Regulations; he specially 
appeared and interposed first, a motion to quash, 
secondly, a demurrer, and lastly, a special plea; he never 
submitted generally to the jurisdiction of the Police 
Court. He was in an ex parte hearing convicted of the 
alleged offences and fined five dollars and in default 
in payment thereof was ordered to be confined in the 
Washington Asylum and Jail for fifteen days. He has 
been liberated on bail pending this appeal, the fine not 
having been paid. 

Assignment of Errors. 

The judge of the Police Court erred in matters of law 
as follows: 

First. In overruling the motion to quash interposed 
by the defendant to the information and each count 
thereof. 

Second. In overruling defendant’s demurrer and sus¬ 
taining to the information and each count thereof. 

Third. In overruling defendant’s special plea and sus¬ 
taining the demurrer thereto filed by the District of 
Columbia. 

Fourth. By assuming jurisdiction of the case over the 
objection of the defendant. 

Fifth. By the imposition of the sentence and judg¬ 
ment shown in the bill of exceptions. 
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Sixth. By holding and ruling that the act of Congress 
of June 14, 1878, authorizing the 
District of Columbia to 

Regulations was a criminal statute and tha • gg 

imon the Commissioners the ■ right to fix P 

pLalties and to prosecute violations of such regulations 
fn the Police Court of the District of Columbia m th 
name of the District of Columbia and to ^^bject^the^^ 
to such of the penalty prescribed by section 18 
Building Regulations as the court deems proper. 

Seventh. By holding and ruling that Section No. 182 
of the Building Regulations is a buUding regulation. 

argument. 

Blackstone defines law as follows: 

. “ \ rule of civil conduct prescribed by sm- 

preme power in the State, commanding what 
light, and prohibiting ^what is wrong. 

Crime is defined as follows, vol. 4, .\merican and 
English Encyclopaedia, First Edition, page 642: 

“ \ crime or public offense is an act committed 
or omitted in violation of a law forbidding or 

ZmZnding it, .nd to “‘fb “ “niS. 
conviction, the punishment of death, imprison 
3 fine removal from office, or disqualifica- 
Znio hold and enjoy any office of honor, trust 
or profit in the State. 

Ibid., page 643, “The word ‘crime’ is properly appli¬ 
cable to both a felony and a misdemeanor.” 

Cooley’s Constitutional Limitations, 7th Ed., p. 890: 
the legislature must decide. 
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In United States vs. Hudson and Goodwin, 7 Cranch, 
page 34, the court said— 

“the legislative authority of the Union must first 
make an act a crime, affix a punishment and declare 
the court that shall have jurisdiction of the 
offence.” 

In the case of United States vs. Wiltberger, 18 U. S. 
(5 Wheaton, 176), Chief Justice Marshall (page 95), 
speaking for the court, said— 

“the rule that penal laws are to be construed 
strictly, is perhaps not much less old than con¬ 
struction itself. It is founded on the tenderness 
of the law for the rights of individuals; and on the 
plain principle that the power of punishment is 
vested in the legislature, not in the judicial de¬ 
partment. It is the legislature, not the court, 
which is to define a crime, and ordain its pimish- 
ment.” 

The case of United States vs. Eaton, 144 U. S., page 
677, was one somewhat similar to that at bar, and the 
court (page 687) said: , 

“It is a principle of criminal law that an offence 
which may be the subject of criminal procedure 
is an act committed or omitted ‘in violation of a 
public law either forbidding or commanding it.’ 
It is necessary that a sufficient statutory authority 
should exist for declaring any act or omission a 
criminal offense^’ (page 688). 

The aforesaid act of Congress confers upon the Com¬ 
missioners power to make and enforce such building 
regulations as they may deem advisable. It was regula¬ 
tion and not legislation that was authorized. 

Said act did not confer power upon the Commissioners 
to impose duties, fix penalties, subject violators of the 
regulations to criminal prosecutions in the Police Court, 
nor to punish them, upon conviction, by fine or imprison¬ 
ment. 
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In order to uphold and sustain the judgment of the 
Police Court it will be necessary to find that the afore¬ 
said statute is a criminal law; that it express y con erre 
power upon the Commissioners to fix and iinpose .pen¬ 
alties to prosecute violators of their regulations, and 
upon conviction in the Police Court, gave that court 
jurisdiction to punish in the manner provided by section 

182 of said regulations. .j * ^ 

Unless that authority is expressly found in said statute, 

it can not be implied. 

Waggaman vs. District of Columbia, 16 Appeals, 
p. 207. 

Daly vs. MacFarland, 28 Appeals, p. 552. 

Fay vs. District of Columbia, 32 Appeals, p. 295. 

In the Waggaman case, supra, the court, page 211, 

’ “Criminal offenses (and in this case the PlainUff 
in error was charged with a misdeineanor) can 
not be created by implication; this is ® funda¬ 
mental principle of bur criminal jurisprudence. 

There is no reported case in this District covering the 
point involved here; the validity of various sections of the 
Building Regulations has been challenged in civil c^s 
and in one criminal case (Mertz »«. District of Columbia 
18 App., p. 434), but in that case the question involve 
here was not before the court and was not even inci¬ 
dentally considered. i • i , 

The Eaton and Waggaman cases, supra, conclusive y 

determine the question in the absence of local authori y 

to the contrary. | no i the 

In Sioux Falls vs. Kirby, 25 L. R. A., page 621, th 

court held that in the absence of express jt^fufOTy 

authority, the municipality could not require the builder 

to take out and pay for a permit to build. This 

instructive case on the subject. 
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No authority can be found to support the position of 
the defendant in error; some very old State cases may 
be found tending to support its contention, but those 
cases will be found, upon careful examination, to be 
ones growing out of municipal government entirely 
different from that of ours and therefore have no bear¬ 
ing on the question here; it will also be found that 
most, if not all, of the cases the defendant in error shall 
cite in support of its position, are cases in which the 
charter of the city or town expressly conferred power to 
impose and fix penalties and fines, or the statutes under 
which the particular laws were enacted gave that poAver 
or the law in plain and distinct terms contained either 
command or prohibition. 

The power of the Commissioners of the District of 
Columbia is exceedingly limited and their rights and 
powers are ably defined in the following cases: 

Coughlin vs. District of Columbia, 25 Appeals, 
p. 251. 

Walter vs. MacFarland, 27 Appeals, p. 182. 

Daly vs. MacFarland, 28 Appeals, p. 552. 

Fay vs. District of Columbia, 32 Appeals, p. 295. 

It matters not that the right of the Commissioners in 
the premises has not been challenged for over thirty 
years. 

Walter vs. MacFarland, 27 Appeals, p. 182. 

All statutes that I have been able to find empowering 
the Commissioners to make and enforce rules and regu¬ 
lations in reference to municipal matters have annexed 
thereto fines and penalties for their violation. 

The eleventh section of the act of January 26, 1887 
(known as Police Regulations) 24 Stat., p. 368, authorizes 
the Commissioners— 

“to prescribe penalties for the violation of any 

of the regulations in this act mentioned; and said 




penalties may be enforced in court of th 

District of Columbia having junsdiction of such 
offences, and in the same manner that such 
minor offences are now by law prosecuted. 

Elevator Regulation, 24 Stat., p. 580. 

Sealer of Weights, 28 Stat., p. 811. This statute 
abrogated the one now lor consideration in so far as it 
affected coal. A penalty is now prescribed. 


Fishing, 21 Stat., p. 71. 

Plumbing Law, 27 Stat., p. 21. 

Excise Law, 27 Stat., 563. 

Place of amusements, fire escapes, 24 Stat., 400. 
Regulating sale of milk, 28 Stat., 709. 

Billiard and Pool Tables, 29 Stat., 594. 

Practice of medicine and surgery, 29 Stat., 198, 


It is therefore respectively submitted that the judg¬ 
ment of the Police Court .was wrong and should be 

reversed. 

GEORGE C. GERTMAN, 

JOHN RIDOUT, 

Attorneys for Plaintiff in Error. 
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Statement of the Case. 

It appears from the record that on the 19th day of Sep¬ 
tember, 1913, there was filed in the police court of the Dis¬ 
trict of Columbia an information in two counts charging the 
defendant below with two violations of the building regula¬ 
tions of the District of Columbia.' The information is set 
forth in full at page 2 of the record, and the first copnt of 
the information charges a violation of the building regula¬ 
tions, in that the defendant, Clinton C. Smithson, “on or 

ly 
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about the 2d day of July, 1913, in the District of Columbia 
aforesaid, on lot 60, in square 496, within said District, did 
then and there erect a certain frame shed without obtaining 
a permit therefor from the Inspector of Buildings, the ^id 
. shed being a structure affecting the safety of life and limb 
* and neighboring property, and subjecting them to undue 
risks through dangers of fire and explosion, said shed not 
being on land directly in charge of officials of the United 
States in their official capacity, contrary to and in violation 
of section 18 of the building regulations of the District of 
Columbia.” The second count of the information charges the 
same defendant, at the same time and place, with having 
erected a frame shed “of the dimensions of 15 x 22 feet and 
occupying ground area of 330 square feet, contrary to and 
in violation of section 140 of tlie building regulations of the 
District of Columbia.” 

It appears also fronr the record (page 3) that the defend¬ 
ant, by counsel, on the 20th day of September, 1913, filed 
his motion to quash the aforesaid information, setting out 
seven different grounds for quashing the first count of the 
information and (R., p. 4) four grounds for quashing the 
second count of the information. The motion was overruled 
(R., p. 4) by the court, to which ruling an exception was 
duly taken and noted. Thereafter, on the 25th day of Octo¬ 
ber, 1913, the defendant appeared specially and demurred 
to each count of the information (R., pp. 4, 5), setting ouit 
that as to the first count: 

1. The police court of the District of Columbia was with¬ 
out jurisdiction in the premises, for the reason that the act 
of Congress of June 14,1878, authorizing the Commissioners 
of the District of Columbia to make and enforce building 
regulations, did not affix thereto any penalty for the viola¬ 
tion of said regulations, and 

2. Because the police coujrt of the District of Columbia 
has no jurisdiction of the subject-matter complained of, as 
the Commissioners, under authority of the aforesaid act of 
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Congress, are without power to make violations of their 
building regulations misdemeanors, punishable by fine or 
imprisonment, and that therefore section 182 of the said 
regulations are wltra vires; and, as to the second count, the 
defendant assigned the same reasons as for the first count, 
with the additional reasons that the second count stated no 
facts in violation of section 140 of the said building regula¬ 
tions and that, as it did not appear that the alleged shed 
interferes or encroaches upon space set apart for light and 
ventilation, the section of the building regulations limiting 
the area of the shed “is an unreasonable restraint upon the 
defendant’s vested property rights, and therefore void.” 
Issue was joined on this demurrer by the District of Colum¬ 
bia, argument had, and the said demurrer overruled by the 
court, to which defendant duly noted his exception, and 
thereafter, on the 6th day of January, 1914, filed in the cause 
his special plea (R., p. 6). 

This special plea set up that the information and each 
count thereof does not contain any offense in law punishable 
in this court by fine or imprisonment, for the reasons stated 
in the said special plea. In effect,, the reasons given are the 
same as those urged by the motion to quash, and the de¬ 
murrer. The District of Columbia demurred to the special 
plea, which demurrer was sustained by the court, to which 
mling the defendant duly excepted. 

The defendant then announced to the court that he would 
stand on the motion to quash and the demurrer to the infor¬ 
mation and his special plea (R., p. 7), whereupon, and over 
the objection and exception of the defendant, the court pro¬ 
ceeded to hear the evidence of one Proctor, which evidence 
was to the effect that he was ani employee of the office of 
inspector of buildings for the District of Columbia, and that 
he had personal knowledge of the matters and things set 
forth in the information and each count thereof, and that 
no {>ermit had been issued for the erection of said shed, which 
was of the dimensions charged; hearing which evidence 



the court adjudged the defendant guilty and imposed a fine 
of $5, or in default thereof a commitment for a term of 15 
days. Whereupon the defendant again duly excepted and 
gave notice of his intention to apply to this court for a writ 
of error, based upon the exceptions taken during the proceed¬ 
ings as above outlined. The bill of exceptions in the case 
was prepared and signed and sealed on the 7th day of Janu¬ 
ary’, 1914, nunc pro tunc. 

ARGUMENT. 

I. 

It is plainly evident from the proceedings in this case that 
that authority of the Commissioners of the District of Colum¬ 
bia to make and enforce building regulations is challenged, 
and, particularly, the right of the Commissioners to enforce 
such regulations by the imjx)sition of fines and penalties. 
The defendant below, in order to establish his theory, suc¬ 
ceeded in making a voluminous record and set up the three 
following propositions: 

1. That the second count of the information does not suf¬ 
ficiently charge any violation of section 140 of the building 
regulations. 

2. That the Commissioners of the District of Columbia 
have no power to enforce such building regulations, as they 
may see fit to adopt, by annexing thereto penalties in the 
form of fines or imprisonment. 

3. That section 140 of the building regulations is unrea¬ 
sonable, as being an unreasonable restraint upon defendants 
vested property rights, and therefore void. 

Section 140 of the building regulations is as follows: 

“Sec. 140. One inclosed shed for fuel or water 
closet, or one open front shed for wagon purposes or 
vehicle storage, may be erected on the rear of the lot 
or premises, and such sheds shall not exceed eleven 


feet in heigl^t ‘he Point not to 

wyer orex^, inctoin|alljhed 

buildings on the premis^, too 

square feet of ground ar^. Such sh^s snau 

croach upon the space set apart for ligM ven 

tEBlUher<^t*piSli'orlall towflial adjoining pn- 

r .=d^/.St£ a 30 

heating appliance of any kinU wiu oe pe 
therein.” 

Itwill be observed that the second count of the 

that th. dafendan. o^Ud in to B" E ® Z- 
Kio « frame shed of the dimensions of 16 x II feet ana cov 
e^g a ground area of 330 square feet, being 80 squam f^ 
to exceTof the area allowed by the regulations The a^ 
Llan“ appears not to have covered this exception in h« 
brief and it is therefore difficult to ascertain in J w 
t^y he considers the count defective, as not stating a c^ 
within the above regulations. It is appamnt at a 
the regulation questioned is intended to limit the grou 
IrL offrame sheds of any and all classy to 250 squam f^t, 
and the second count of the information charge, d«^ y 
and distinctly, that the shed to question exceeds this area, its 

ground area being 330 square feet. 

^It is therefore submitted that the serond count of the in¬ 
formation is good, and, for the reason that it cl^ly ^d d^ 
tinctly points out the regulation which it is charg^ is 
lated, a clear and distinct violation of that reflation, and 
puts the defendant clearly on nbtice as to what he is expected 

Platotiff to his brief addresses himself solely to the ^es- 
tion of the authority of the Commissioners of the Dirtnct of 
Columbia to make and enforce, by prescribing penalties for 
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the violation thereof, building regulations for the Distiict 
of Columbia under the authority contained in the act of 
Congress of June 14, 1878. The act is as follows: 

it enacted hy the Senate and House of Repre-^ 
sentaiives of the United States of America in Con" 
gress assembled, That the Commissioners of the Dis¬ 
trict of Columbia be, and they hereby are, authorized 
and directed to make and enforce such rules and regu¬ 
lations relative to the sale of coal in the District of 
Columbia as shall insure full weight to the purchaser 
of coal; also such building regulations for the r^aid 

District as they may deem advisable. 

“Sec. 2. That such rules and regulations made as 
above provided shall have the same force and eftect 
within the District of Columbia as if enacted by Con¬ 
gress.’^ 

This act was exhaustively reviewed by Mr. Justice Hagner, 
sitting in General Term Supreme Court of the District of 
Columbia in the case of U. S. ex rel Strausberger v. Commis¬ 
sioners, 5th Mackey, 389. The learned justice (page 393) 
in that case said: 

“The act of June 14, 1878, seems to have been de¬ 
signed to confer upon the Commissioners a power 
with respect to building regulations of the most com¬ 
prehensive character. It authorizes and directs the 
Commissioners ‘to make and enforce such building 
regulations for the said District as they may deem ad¬ 
visable;’ and declares that ‘such rules and regulations 
made as above shall have the same force and effect 
within the District of Columbia as if enacted by Con 
gress.’ There is no limitation as to the character or 
extent of the regulations thus authorized, but the 
terms are broad enough to include every form of 
hmlding regulations that the Commissioners may 
deem advisable, and which may reasonably be consid¬ 
ered as a proper subject of regulation. ^ u 

“It is evident that Congress intended to confer :he 
power to make a complete system; and the words of 
the act are amply sufficient for that purpose 
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From a reading of the act it is apparent that the authority 
thereby conferred upon the Commissioners of the Distri^ of 
Columbia is two-fold.. The Commissioners are first given 
power to make building regulations, and second, are given 
power to enforce them. This presents a proposition of logic 
entirely aside from any adjudicated cases or opinions on the 
subject. It is not to be supposed that the legislature intended 
to do an idle thing or to give the Commissioners power to 
draft a scientific and comprehensive form of building rules 
and regulations, only to find themselves unable to enfor« 
them by adequate means. Such reasoning would he to say in 
effect that Congress granted power to do a certain definite 
thing and then in the same act negatived its grant and left 
the Commissioners wholly impotent in the premises. This 
is the inevitable conclusion if the power to make regulations 
and to enforce them does not carry with it the power to en¬ 
force such regulations by the imposition of adequate and 
leasonable penalties. 

It is submitted, on the contrary, that the power to enforce 
expressly conferred upon the Commissioners by the act is of 
some value, and that it should be given some weight and 
meaning, inasmuch as the general rule of statutory construc¬ 
tion is that the intent of a statute is to be sought and, if pos¬ 
sible, full weight and efficacy given to all the words con¬ 
tain^ within the statute. The presumption as to a knowl¬ 
edge of the law applies equally to Congress and to individ¬ 
uals, and it is an absurdity to argue that Congress gave the 
Commissioners power to make building regulations and en¬ 
force them, with full knowledge that its grant was idle, by 
reason of the fact that the power to ‘'enforce*^ such regula¬ 
tions was useless unless coupled with an additional power in 
the Commissioners to affix penalties for violations of the reg¬ 
ulations. 

It is submitted that it is entirely consistent with reason 
and the plainly expressed intent of Congress to empower the 
Commissioners to enforce such reasonable regulations as they 
might make by the imposition of fines or imprisonment. 
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Viewed in a different light, if Congress gave the ComniiS'- 
sioners power to enforce the regulations, as is plainly evident 
from a reading of the act, then the argument fails again, 
because the Commissioners of the District of Columbia have 
adopted an exceedingly appropriate means of enforcement 
by affixing penalties, as set forth in section 182 of the build¬ 
ing regulations of the District of Columbia. Further, Con- . 
gress has said in section 2 of the act that the rules and regu¬ 
lations as made by the Commissioners of the District of 
Columbia shall have the same force and effect as if enacted 
by Congress, and if these rules and regulations are to have 
that force it necessarily follows that the Commissioners have 
also the power to impose penalties for violations of the rules 
and regulations, as otherwise they would not have the same 
force and effect as if enacted by Congress, which unquestion¬ 
ably has full power to impose penalties reasonable under the 
circumstances. 

Appellant’s contention reduces itself to this: 

If the act of Congress approved June 14, 1878, read “that 
the Commissioners of the District of Columbia be, and the^y 
hereby are, authorized and directed to make and enforce such 
building regulations for said District as they may deem ad¬ 
visable, and to prescribe penalties by fine or imprisonmeni 
for violation thereof,” then the Commissioners of the District 
of Columbia would unquestionably have the power to enforce 
the regulations by imposing fines or imprisonment in de¬ 
fault thereof. Assuming, for the sake of argument, that 
such is the correct interpretation of the law, in what better 
situation is appellant now than he would be then ? In either 
event the Commissioners as such would be imposing such 
penalties by way of fines or imprisonment as might to them 
occur reasonable and proper, and the express grant of author¬ 
ity to impose penalties would, in effect, be granting to the 
Commissioners the same power which appellant insists they 
now lack. The power of the Commissioners to make and 
enforce usual and reasonable police regulations for the Dis¬ 
trict of Columbia and to impose reasonable penalties for vio- 
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lations thereof has never been questioned, and is indeed n^ 
open to question, yet the enabling act grants the power to 
enforce the regulations by the imposition of penalties in the 

following language: 

“To prescribe reasonable penalties for the violation 
of any of the regulations in this act mentioned 

♦ ♦ 

Act of January 26, 1887. 


Authorities. 

“It is evident that Congress intended to confer the 
power to make a complete system; and the words of 
the act {re building regulations) are amply sufficient 

for that purpose „ . . 

tJ. S. ea? rel. Strausberger vs. Commissioners, 

5 Mackey, 389. 

^^Implied Power to Annex Pecuniary Penalties.-- 
Since an ordinance or by-law without a penalty would 
be nugatory, municipal corporations have an impli^ 
power to provide for their enforcement by reasonable 
and proper fines against those who break them, bo 
the right to make by-laws gives to the coi^ioretion, 
without any express grant of power, the incidental 
right to enforce them by reasonable pecuniary penal- 
ti^. What is reasonable depends upon the nature of 

the offense and the circumstances.” 

Dillon, Municipal Corporations, 5th ed n, sec. 

610. 

Tiedeman on Municipal Corporations, sec. 154, says: 

“As a by-law or ordinance, without any penalty 
provided for its infraction, would be futile and in¬ 
operative, the inherent or conferred power to enact by¬ 
laws will imply a power in a city or town to pp^e a 
reasonable and proper fine upon all persons breaking 
them, in the absence of any statutory regulation of 
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the sanction. At common law, it was held that, in 
accordggice with the provisions of Magna Charta, no 
municipal corporation could, without express author¬ 
ity, conferred by Parliament, enforce its by-laws by 
disfranchisement, by imprisonment or by forfeiture 
of goods. Without such statutory authority mu¬ 
nicipal corporations are at common law limited to the 
imposition of pecuniary penalties or fines, which must 
be certain, definite and reasonable.” 

Smith on Municipal Corporations, section 546, says: 

“Since an ordinance without a penalty would be 
nugatory, a corporation that has the power to pass the 
(»rdinance has an implied power to provide for its en¬ 
forcement by proper and reasonable fines against those 
who break it. Thus, a power to ‘open, widen * * * 
and keep in repair streets,’ etc., and to pass ordinances 
necessary to carry into effect the power granted, con¬ 
fers authority to punish by fine any person who may 
obstruct a public street. And under a power to sup¬ 
press bawdy-houses the corporation has by implica¬ 
tion and of necessity the power to adopt proper means 
to accomplish it. So, also, the power to ‘restrain and 
prohibit’ an act implies power to punish its commis- 

Sion * 

McQiullin, Municipal Corporations, at page 1543, section 
710, says: 

“Power to enforce ordinances or by-laws by penal- 
tie-, as by fine or imprisonment, or both, and some¬ 
times by forfeiture, is usually expressly conferred by 
charter, either in general or specific terms. stated 
in a Vermont case, ‘since an ordinance without a 
|)enalty would be nugatory,’ the general doctrine uni¬ 
formly prevails that, a municipal corporation which 
has power to pass the ordinance has, os a necessary 
incident thereto, implied power to provide for its en¬ 
forcement by appropriate and reasonable fines against 
those who break it. Thus the power to require all 
able-bodied male inhabitants to work the streets in 
such manner as, by ordinance, may be prescrib^, im¬ 
plies power to enforce such ordinance by the imwsi- 
tion of penalties for failure to discharge the duty 
prescribed.” 
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The Am. & Eng. Enc. of Law, Vol. XXI, page 999, under 

the title “Ordinances,’’ lays down the following: 

• 

^‘Penalties for Violation. —1. Avihority to Pro- 
yide .—Power is usually given to municipal corpora¬ 
tions to enforce obedience to their ordinances by pro¬ 
viding for the imposition of penalties for their viola¬ 
tion. It has been asserted that such power exists only 
by virtue of an express grant, but the weight of au¬ 
thority supports the more reasonable view that the 
power to enact ordinances for particular purposes in¬ 
cludes by necessary implication, and independently 
of any express grant, the authority to provide for 
the enforcement of such' ordinances by reasonable 
and proper penalties for violation thereof, for the 
power would otherwise be nugatory.” 

A reference to some of the citations of the above text- 
writers and to some of the adjudicated cases on the subject, 
^^^ll forcibly illustrate the application of the theory of the 
implied fK)wer of a municipality to enforce its ordinances 
by appropriate penalties. In the case of State vs. O’Neil, 
49 La. Ann., 1171, which was a case in which a fine was 
imposed for the violation of a municipal ordinance, pro¬ 
hibiting the erection or repair of buildings within the fire 
limits, unless non-combustible materials were used in the 
work, the court, in passing on this precise question, said: 

“Lastly, it is urged that the city has no power to 
fine for the violation of the ordinance. Without such 
power the ordinance woqld be nugatory. Power to 
fine for the violation of a police regulation of the 
character of that in question here has, we think, been 
cronferred on the city and has been recognized by the 
courts.” 

Again, in the case of Goldsmith vs. Himtsville, 120 Ala., 
182, the court said: 

‘“The right conferred^by charter to adopt ordi¬ 
nances when penalties for their violation are not pre- 
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scribed by the charter, gives the municipality the in¬ 
cidental right to enforce them by reasonable pecu¬ 
niary penalties. Citing Dillon on Corporations, Sec. 
338; Mayor of Huntsville vs. Phillips, 27 Ala., 55.” 

The case of Mobile vs. Yeuille, 3 Ala., 137, is one of the 
cases cited by Dillon and McQiullin. The question there 
presented arose out of the grant of power to the city of 
Mobile “to license bakers and regulate the weight and price 
of bread and prohibit the baking for sale except by this 
license.” The court said: 

“Finally, it is urged that there is no power given 
by the act of incorporation to inflict a penalty for 
violation of the by-law. The right to make laws 
necessarily implies the power to enforce them by 
some such action, otherwise the law would be nuga¬ 
tory. Angell and Aimes on Corporations. Wilcox on 
Municipal Corporations, 152, Section 308.” 


In the case of Korah vs. Ottawa, 32 Ill., 121, where a fine 
was imposed for injury to a bridge, the power having ex¬ 
pressly been given to impose such fines, the court said: 

“The power to keep the bridges of the city in re¬ 
pair confers the authority to imply the means necesr 
sary to the end.” 

Power to make rules and regulations for the accommoda¬ 
tion of the public in relation to street railways carries with 
it the incidental power to provide means for the enforce¬ 
ment of the rules and regulations by imposing penalties. 
Detroit vs. Railway Company, 95 Mich., 456. The power 
given a city to impose, collect, and enforce fines, forfeitures, 
and penalties for the breach of city ordinances carries with 
it the implied right to impose imprisonment for neglect to 
pay such fines as “Everythng necessary to make that power 
or right effectual, or requisite to obtain the end, is implied.” 
Ulrich vs. St. Louis, 112 Mo., 138; cites Parker vs. Way, 



15 N. H., 45; Kent Com., 464; Moulton w. Reid, 64 Ala., 
320; People v». Eddy, 57 Bart., 593. In the case of Eyer- 
man vs. Blakesley, 78 Mo., 145, which was a suit to enforce 
a 15 per cent, penalty for failure to pay a tax after demand 
therefor, the court said: 

“Municipal corporations have the power to pre¬ 
scribe reasonable penalties for the neglect or refu^ 
to discharge any duty imposed upK)n a citizen by 
valid ordinances/’ 

A city having the authority to require able-bodied male 
inhabitants between the ages of 21 and 45 to work on the 
streets has the right, as incidental to that power, to enforce 
the ordinances by the imposition of a penalty, as. The 
ordinance would be a dead letter if the corporation were left 
without any jxiwer to enforce its observations.” Tipton vs. 
Norman, 72 Mo., 381. A penalty imposed for tapping a 
sewer in violation of an ordinance is valid under the im¬ 
plied right of the city to protect public works by penalizing 
their invasion or injury. Fisher vs. Harrisburg, 2 Grant’s 
Cases, 291, 296 (Pa.). 

In the case of Winooski vs. Gokey, 49 Vt., 282, the ^llage 
had passed an ordinance prohibiting the keeping of billiard 
tables under a penalty of $50, and the court, in discussing 
the power granted to the village by the terms “suppress and 

restrain,” said: 

“It is claimed that the ordinance that the defend¬ 
ant is charged with violating is not authorized by 
charter. The 11th section of the charter confeired 
upon the village the power, of making, establishing, 

' altering, amending or repealing ordinances, regula¬ 
tions or by-laws to suppress and restrain disorderly 
and gaming houses, billiard tables and all d^rip- 
tions of gaming; and under this section the ordinance 
in question was passed. .The corporation had no 
rights or powers that were not expressly conferred by 
statute except such as were necessary to carry into 
effect the rights and powers that were granted; and 











they might exercise all powers that were within the 
fair intent and purpose of their creation and were 
reasonable and proper to give effect to the powers 
expressly granted. 

“The right and power to suppress and restrain the 
use of billiard tables gjives the corporation the right 
to pass an ordinance imposing reasonable penalties 
upon those who used them without pennission, and 
the term ‘license’ as it is used in said ordinance means 
consent or permission; since an ordinance without 
a penalty would be nugatory and a corporation that 
has the power to pass an oniinance has the implied 
power to provide for its enforcement by proper and 
reasonable fines against those who break it.” 

To the same effect see Bearden vs. Madison, 73 Ga., 184, 
and Mclnerney vs. Denver, 17 Colo., 302. 

In the case of Gillott vs. Rudolph et al, 37 Apps. D. C. 
455, this court held that the recognition of existing regula¬ 
tions by Congress amounts in law to a re-enactment of such 
regulations, and that the building regulations of the Dis¬ 
trict of Columbia have been recognized in vajious acts of 
Congress it is hardly necessary to say. A single reference 
suffices: In section 7, paragraph 48, of the act of July 1, 
1892 (the personal tax and license law of the District of 
Columbia), this language is found: 

“Provided that nothing in this section shall be in¬ 
terpreted as repealing any of the police or building 
regulations of the District of Columbia regarding the 
establishment or conducting of the businesses, trades, 
professions or callings herein named.” 

Appellant in his brief, page 5, cites the case of Sioux Falls 
vs. Kirby, 25 L. R. A., page 621, and states that that case 
held that in the absence of express statutory authority the 
rminicipality could not require the builder to take out and 
pay for a permit to build. A careful reading of the ca.se, 
however, will disclose that there was involved an ordinance 
enacted by the city and requiring persons desiring to erect. 
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alter, or repair any building to be used exclusively for busi¬ 
ness purposes to apply to the building inspwtor for a per- 
. mit, and that the inspector, if he* was satisfied from the 
plans, which had to be* submitted to him, that the prop^d 
structure or alteration was within the building regulations 
as elsewhere expressed, w^ to grant a permit upon the pay¬ 
ment of a certain fee. The court (Circuit Court of Minn^ 
haha County) held that this regulation was void because it 
required of the land-owner that he obtain a permit from the 
building insp)ector and to pay a fee therefor, which permit 
might be granted or withheld as the inspector might or 
might not be satisfied that the proposed building complied 
with the building ordinances, thus giving the inspector the 
right to restrict the property-owner unjustly and arbitrarily 
in the use of his property, there being no appeal from the 
decimon of the bwilding inspector.. This case is not appli¬ 
cable to the case at bar in theory, but is clearly dintingui^- 
able from it, as the inspector of buildings of the District 
of Columbia has no arbitrary power in the matter of grants 
ing or refusing permits, and a right of appeal from his de¬ 
cision lies whenever any person niay feel aggrieved by hii 
interpretation, decision, or action in the matter of any ap* 
})lication for or revocation of a permit to erect, alter, or re¬ 
pair any building or any notice or order from him or his 
manner of applying or enforcing the regulations. The ag¬ 
grieved person may appeal to a bdard of survey, composed 
of one of the assistants to the Engineer Commissioner, one 
disinterested architect, engineer, or builder selected by the 
appellant, and a third by these two, and if dissatisfied with 
the decision of the board of survey thus created the dis¬ 
satisfied party may further appeal to the Commissioners of 
the District of Columbia (Building Regulations, sec. 15). 

Ordinances requiring a payment of a fee for a permit to 
build, alter, etc., have been repeatedly held valid. Hasty vs. 
City of Huntington, 105 Ind., 540; Com’rs of Easton m 
Covey, 74 Md., 262. 


I 
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In the case of Mertz vs. District of Columbia, 18 Appe. 
D. C., 434, which was a prosecution instituted by the Dis¬ 
trict of Columbia against one Mertz for violating certain 
regulations pertaining especially to theaters, which rela¬ 
tion the Commissioners enacted under authority of a joint 
resolution of Congress passed February 26, 1892, the court, 
in speaking of the act of June 14, 1878, under the authority 
of which act the present prosecution was brought, said: 

“The Commissioners were authorized by act of 
June 14, 1878, to make and enforce such building 
regulations for the said District as they may deem 
advisable, and that the said regulations so made shall 
have the same force and effect within the District of 
Columbia as if enacted by Congress. Under this 
grant of power they (the Commissioners) have pro¬ 
vided by section 20 of the regulations that permits 
are not required for minor interior repairs where 
there is no interference with the construction of me 
building; but in every such case the fact is to be de¬ 
termined by the inspector of buildings; so that his 
office must be informed of all such wntemplated 
repairs, and he must determine whether it is a matter 
that requires a formal permit; and if so, und^ what 
restrictions and safeguards such permite shall be 
granted. In the present case, the plaintiff in error 
made no such application, and so the judgment of 
the officer specially charged with the duty of decid¬ 
ing whether such repair was allowable or not was 
not obtained. His act in cutting the door vdthout 
informing the inspector was a violation of this pro¬ 
vision as well as of said section 182. 

I 

This case, it is submitted, should be res adjudicata upon 
the question of the validity of the building regulations pro- 
mulgated by the Commissioners under the authority of the 
above act, as the validity of the building regulations is 
necessarily involved, whether especially presented to the 
court for consideration or not. Perry vs. McLendon, 62 Ga., 
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598, cited with approval in Palmer V9. Colladay, 18 D. C. 
Apps., 426. 

It is, therefore, respectfully submitted that there was no 
error in the finding of the trial court, which finding should 


be affirmed. 



CONRAD H. SYME, 

Corporation Counsel; 

ROBERT L. WILLIAMS, 

Assistant Corporation Counsel, 
Attorneys for the District of Colu/mbia. 
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